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an appeal, pursuant 
States Code §2255, by John Stanley Wojtowicz ("Wojtowicz"), 
a federal prisoner presently incarcerated at 


Correctional Institution, Lompoc, California, 


order entered on January 16, 1976, by the United States 


District Court for the E Di ict f New York 
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Wojtowicz, it transpired, was leading a double 
life. Separated from his wife Carmen, and their tw 


children, Wojtowicz had taken up a nomadic existence 


in the nether world of Greenwich Village's gay community. 


He had formed a homosexual liason with one E est Aron, 


and the two had become lovers.* 


Aron, a tall, willowy transvest 
1e gay community as Liz Eden, had long suffer 
identity crisis psychiatrically diagnosed as sexuai- 
orientation disturbance. Feeling like a woman trap 
in a man's body, she found psychotherapy unavailing, an 


sought, instead, a sex-ch 


satisfactory resolution of her plight. 


Such operations, however, are 


’ 
Ss 


ropositions. Wojtowicz, seeing Aron 
tion - there were several suicide attempts ~ 
raise money for the operation through conventional 
channels, either by loans or borrowing through his pre- 


vious employer (he had worked as a bank teller-trainee 


for several years). All was to no avail. 


As the finances evaporated, so did the romance, 
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and Aron again attempted suicide, this time on his birth- 


I 


The two were, in fact, "married" at a gay ceremony 
performed by a priest in 1971, which Wojtowicz' 
mother, among others, attended. The priest has since 
been excommunicated. 


Wojtowicz, desperate beyond 
only one solution to his, and Aron's, 
planned the bank robbery as tl! y 


raise money for Aron's sex-change operatio 


Sal and We 


turn out 
ever. h ira: on within 
police and FBI tirelessly negotiated the 


the hostages from across the street; as the news media 


broadcast live developments -- making this tne most 


fidely televised on-going criminal venture 

shooting of Lee Harvey Oswald; and as 

of Wojtowicz’ reiationshi vith Aron revealed itself 
(he was brought to the scene from Kings County Hospit 
psychiatric ward, where he had been taken af 


suicide attempt); events drew inexorably 


climax. 


Inspired, no doubt, by the tactics of foreign 
hijackers, Wojtowicz, in a fit of bravado, demanded 


that an airpline transport him and the hostages 


undesignated foreign country. Seemingly acquiescing 


this scheme, the FBI arranged to transport 
Sal and the hostages to Kennedy Airport via 


limousine. 


Once arrived, the limousine drive 
cognito FBI agent) passed a prearranged sig 
fellow agents, who moved in 

the ensuing melee, Wojtowicz 

however, was shot and ki 
was harmed in any way. 
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Indictment and Plea 


Wojtowicz, a first offender with 


a 


4 
in 


5 + St.7 aa 
towicz, 


airport 


r 


na 


no prior 


criminal involvement, was subsequently arraigned on 


a 


four-count indictment charging him with three counts of 


bank robbery (18 U.S.C. §§2113(a), 
count of conspiracy (18 U.S.C. §371). 


were taken, the third count of the indictme 


nt, 


under 18 U.S.C. §2113(e), mandated the death penalty 


if so directed by the 


On September 12, 1972, at the req 


uest of 


Wojtowicz' court-appointed attorney, the District Court 


directed a psychiatric examination of Wojtowicz 

suant to 18 U.S.C. §4244, in 

then-mental competence. The examination was conducted 
at Kings County Hospital and t! resultant report, 
while noting his previous psychiatric treatment at 

St. Vincent's Hospital because of prior suicidal in- 
cidents, found him to be presently competent to stand 


trial. 


There is no indication on 
Wojtowicz' attorney contested this 
there any indication that counsel ever consulted 


a psychiatric expert (available under 18 U. 


£ 


(e)) in order to explore the only poss 
realistically available under the biz 
of this case: insanity. Rather, c 


counsel recommended to Wojtowicz, and 


simple expedient of a guilty piea. 


Guilty Plea 


The circumstances surrounding the guilty 


suggest that the inflyence of Ernest Aron, rather 


that of Wojtowicz' mother and wife, played the m 


significant role in bringing about the plea of guilty. 


rits submitted to 
mother and wife, 


to plead guilty in order to save 


of twenty-five years in prison. Besides recounting 


Wojtowicz' prior psychiatric treatment at St. Vincent's 
Hospital for suicide attempts, the affidavits reveal 
that the family's primary motivation 

Wojtowicz was counsel's promise that 

ceive only ten t 


y 


he received twenty years. 


Contemporaneous 
and sentence, submitted to 
yet another motivation 
tion reflecting the bizarre and un 
dynamics between Wojtowicz and Aron: 
Littlejohn said he had 


decision regarding his plea 
Ernest Aron, who was undergoi! 


"Ernie convinced me to plead 
guilty," Littlejohn insisted. 
[Counsel] said that if I pleaded 
guilty, he would give me the money 
[from the movie rights] and request 
that Ernie be allowed to visit me in 


Exhibit 7 
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prison. [Counsel] brought Ernie 
down for a contact visit on January 
9th to give me the business, and I 
had no choice. If I didn't plead 
guilty, Ernie might have left me. 
They told me I would see Ernie 
sooner if I pleaded guilty." 


, The Boys an. t 


April 1974, 


Wojtowicz pleaded guilty 
indictment before Judge 
The plea minutes** reveal t 
ing a factual basis for the ime charged, as 


as perfunctorily inquiring in he plea's vol- 


ntariness, Judge Travia also became ware of Wojtowicz' 


hiatric treatment at St. Vincent's Hospité 
however, did not follow this 


further inquiry into Wojtowicz 


The Court also elicited from counsel 


astonishing admission that, after ha 


Wojtowicz for approximately six m 


had only discovered, on the morning of 
his client faced the possibility of the de 


on the third count of the indict 


Exhibit 11 (Appendix). 


xhibit 4 (Appendix). 


THE COURT: Is he aware 
the charges, a violatior 
carry up to a death 


1S 


[COUNSEL]: He was aware 
this morning, your Honor. A or ¢ 
fact, I think I just became aware of it 
rather recently myself. I had understood 
that there was a possible life penalty, 
but the fact that there was someone whose 
life was taken during the commission of 


this act would indicate -- 


THE COURT The statute says 
one in custody as a hostage, and 
a hostage here. 


L 


s, there is 


{COUNSE 
circumstance 


that penalty. 


THE COURT: Which, 
have to be directed by a 


Plea Minutes, at 17-18.* 


While the actual Rule 11 coll 
Court and Wojtowicz appears to be facially unex 
able, contemporaneous journalistic accounts, submi 
to the Court below, suggest the ominous spectre of un- 
due influence exerted over Wojtowicz: 
Littlejohn said that when Judge 
questioned him, he looked back 
If Ernie wanted him to say yes, 


nodded; if Ernie shook his head 
he said no. 


* Exhibit 4 (Appendix). 


. . e During the February 16th 
Littlejohn looked over at Aron so 
quently that Judge Travia at one 
became angry and shouted at him: 
at me!" 


R. Wicker, The Boys in the Bank, supra.* 


Travia did, 


(Plea minute 


Despite these most unusue 


Judge Travia accepted Wojtowicz' guilt 


any further inquiry, finding it to be properly voluntary, 


as well as finding a sufficient factual sis for. 


Sentencing 
1973. It was at this juncture, no 
of the criminal process, that matters 


usual turn. 


According to Wojtowicz**, at 


morning of sentencing, he swallowed 100 
<ctunbeassamionilanatinstietnetaniniat 


* Exhibit 11 (Appendix). 


The factual allegations concerning Wojtowicz' suicide 
attempt were first brought to the attention of the 
Court below in Wojtowicz' handwritten pro se affidavit, 
dated January 27, 1976 (Exhibit 10, Appendix). How- 
ever, these allegations are corroborated by numerous 
contemporaneous press accounts of the sentencing. See 
R. Wicker, The Boys in the Bank, supra, [Exhibit ll, _ 
Appendix], submitted to the Court below. 

(Footnote continued on following page. ] 
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Benedrals and Darvons. When 
were not having the desired 
his wrists and forearms 


passed out from shock. 


Discovered while unconscious by 
West Street Detention 
Vincent's Hospital in the mi a the night, 


medicated and returned 


in light of his 
condition. In any event, the decision t 
made by West Street personnel, and he 


manacled and dispatched to court for 


Incredibly, Wojtowicz’ attorney ide no mention 
suicide 
via motivated to inquire 
Wojtowicz' obviously-deteriorated 
the fact that all the various 


accounts of the sentencing, supra, mention the 


[Footnote continued from preceding 


se, @.g, The New York Times, April 
6: 


. . . The wrists of the slender, 28-year old 
defendant were bandaged and it was r 

that he had slashe[d] them in a Suicide attempt 
at 4:00 a.m. in his cell at the Federal Deten- 
tion Center .. . His mother, Terry, and his 
wife, Carmen, cried out in surprise as 
Wo[j]towicz was brought into the building and 


is 


they saw the bandages... - td. 


See, also, C. Jahr, Dog Day Aftermath, supra, at 


15 


attempt as 
around Wo} 


an 


Furthermore, as sentenc 


became apparent that this was to 


between court, counsel and defendant 


sjhue 


Three weeks 
a letter 


relations between Wojto 


deteriorated sé susly, provoked 


been pressured 


(originally 
Justice Act but now on retainer: 
the movie 
ing the movie and 
his interests. 


faction at sentencing, 


ld no longer speak wi 


Judge Travia thereupon 


Lap 


whether he wished to retract his 


thd 


Wojtowicz' attorney, in fac "neqgot 


of the movie rights to Dog Day Aftern 


anaes 


grossed, to date, over $20 miiii ’ 
sum of $7,500. Part of the proceed 
pay for Aron's sex-change operat 


save 


ranced 
entencea 


pro se affid 


1e hardly remembers 


because he kept fading 


ews article, suf also 
sentencing 


nervous st 


certain 


advertentl\ 


Id. 


attempted 


con jur 


stance 


endent 


‘TTD 
Atty. 


Moreover, this Court has 
its Gisinclination to sustain summary rejection o 
tions for post-conviction relief supported by sufficient 
factual allegations, 
and records below. Taylor vy. United States, 48 


407, 308 (2d Ciz: O7 337 vy. United States, 491 F. 


24 758, 760 (2d Cir. 


In this case, where 


minutes affirmatively support Wojtowicz' contention 
y Lez 


3 
that the District Court was already aware of his prior 

history of suicide attempts and psychiatric treatment, 

his newly-raised claim of a suicide attempt at sentenc- 
ing, corroborated as it is by contemporaneous journal- 

istic accounts, as well as his attorney's Rule 35 


motion, presents a detailed and controverted factual 


question which may not be disposed of in summary fashion. 


United States v. Miranda, supra; Taylor v. United States, 


supra. 


Indeed, the record before the Court below 


reveals substantial independent corroboration of Wojtowicz' 


claimed suicide attempt. 


First, several contemporaneous news articles 


‘including one submitted to the Court below) written 


reporters who attended the sentencins 
mentioned the suicide attempt 
blood-soaked bandages on Wojtowicz' 


tne very news article before the Court below 


1ess at the sentencing.* 


Second, Wojtowicz' attorney, 
motion, specifically drew the court's 
Wojtowicz' "having inflic 
prior to sentence" and referred to his "hi 


state.” 


Third, and most important, Wojtowicz' pro se 


a 
handwritten affidavit, despite its inartful draftsman- 
ship, alleges specific precise factual allegations 


detailing the suicidal incident. Clearly 


v. United States, supra, this factual 
CLL LLL a 


than sufficient, even absent the independent corrobora- 


tion present in this case, to warrant an evidentiary 


4 


hearing. It is clear that, where a factually sufficient 
affidavit has been submitted, and where reliance on 
matters outside the record is necessary to resolve t 
issue, an evidentiary hearing is required. lose Vv 
States, supra. 


* R. Wicker, The Boys in the Bank, supra; (Exhibit ll 
(Appendix) ]. 


Moreover, even where there has 
compliance with the requirements of Rule 


Rules of Criminal Procedure, an evidentiary hearing may 


still be required. 


CEST S25 

his guilty plea had been coerced, 

remanded for an evidentiary hearing, despite th 
that the District Court had technically comp led 
Rule 11 by inquiring into tne sa's voluntariness. 


As the Court noted: 


the objective of [Rule 11], of course, is 
to flush out and resolve all such issues, 
but like any procedural mechanism, its 
exercise is neither always perfect, nor 
uniformly invulnerable to subsequent 
challenge calling for an opportunity to 
prove the allegations. Id., 411 U.S. at 
215 


Clearly, then, the Court below erred in sum- 


marily dismissing this §2255 proceeding without prior 


resort to an evidentiary hearing. Montgomery v- United 


States, 469 F.2d 148 (5th Cir. 1972) Bryant v. United 


States, 468 F.2d 812 (8th Cir. 1972); Nolan v. United 


States, 466 F.2d 522 (10th Cir. Young v. United 


States, 399 F.2d 689 (5th Cir. oyd v. United 


States, supra. 


be Sentenced 


of Wojtowicz' suicide 
sentencing, his previous history of suicide attem 
and psychiatric treatment, and the psychiatri 
cations of his bizarre involvement with, 


male paramour, serious question 


7, Mraty 
Judge Trav 


A defendant who enters 
taneously waives significant constitutional rights, 
cluding his privilege against compulsory self-1i 
tion, his right to trial by jury, and hi 
front his accusers. In order for this waiver 


valid under the Due Process Clause, it must be “an in-' 


tentional relinquishment of 


Johnson v.- Zerbst, 304 U.S. 458 (1938). "Consequently, 


if a defendant's guilty plea is not equally voluntary 
and knowing, it has been obtained in violation of due 
process is therefore void." McCarthy v. 


States, 


plea which is the tainted produce of ignorance, 


incomprehension, coercion, terror, inducements, threats, 


Y ni s it cannot be said 
free and rational choice of alternatives 
accused and I an intelligent waiver 
tional rights. Boykin v. Alabama, 


(1969); Sanders v. United States, supra; 


United States, su Kercheval v. Unite 


223 


No part of a plea or 
a defendant who is mentally incomp 
resulting conviction is a violation of 
U.S.C. §4244; Drope v. Missouri, 420 U 


Pate v. Robinson, 383 U.S. 375 


tates, 362 U.S. 402 


supra. 
—————E 


Moreover, an incompetent ndant 


properly be sentenced. Rule 32(a), F.R.Cr.P. 


v. United States, supra; United States v. Malcolm, 
ATS ES. CC CO 


Otherwise a defendant's right of allocutio 

tunity to provide the court legal cause warranting 
vacatur of his conviction would be meaningless. 
§4244. 


The oft-cited test of 


supra. 
—_——2— 


is the standard enunciated in Dusky tates, supré 
bs Bia tideethcnviteit pedi whale 


— 


at 402: 


be whether 
sresent abili 
“with a reas 
derstanding 
a rational as wel 
understanding of the 
him. Id. 


oO 


fu et 


Q 


3) 


Certainly, under 


Jjoubt exists as 


emotional disturbance and mental 


Moreover, 


backgrour ii ici tem} significant 


upon his. competence at plea, a scant two months earliée 


As the Eighth Circuit has commented 


. . . for the purposes of determining 

whether petitioner was competent to 

plead guilty to the federal charge, 

evidence of his mental state shortly 

cathe he pleaded guilty is just as 
elevant as evid ence of his mental 

cosattann shortly before he pleaded 
v. United States 


1is Court recently 


precisely analogous situation in Saddier v. 


States, supra. In Saddler, e defendant, 


guilty after answering the Court's Rule 11 


in a rational and coherent manner, was found 


coherent at ncing, two months la 


's sentence outright, 


vacated Saddler 
evidence of mental incompetence 

record. The Court went on, moreover, 

further inquiry be made into Saddler's con 

the time of plea, a scant two months earlier, based upon 


raised by Saddler's con- 


" 


the "flurry of warning flags 


dition at sentencing. Id., 531 F.2d. 


9 


Clearly, under these 1 s, the rt below 
had an obligation to reinvestigate the circumstances of 
the instant plea, particularly where Judge T 
sentencing, impliedly revived 
questioning Wojtowicz at length on 
draw it. Certainly, if the validi 
revived at sentencing, as it wi and if Wojtowicz 
was incompetent to cope with the symplex series of 


options presented him on that occasion, as appears 


WwW ; 


Wo tow 
eight mont 


bearing on 


Rose V.- 


that, where a previously competen defendant was 


covered i Im igt Y s plea, a hez 


was still required 


f the guilty 


Furtherm 
obligation to 


mental tate shou additional evidence 


obligation 
state at all times, 


Tillery v. Eyman, 497 


y 
ned Sata 


v. Robinson, supra. 


outs ee aS 


c 
to the sentencing 


not absolve 


blood-: 
confusion and 
with which the District Judge conf 
he should 
the Court for a 
at the very hear 


Kloner v. United Sta 


Unde these circumst 


failure to make adequate 


nized that, where waiver 


concerned, the trial court 


bility to carefully 


ant walving 


incompetency. 


even 


to stand 


ador 


formulated by Judge 


choeller v. 


Dunbar, 


b 
c 
c 
b 
OQ 


ti 


= + sty + 
. er even 


boo an Oe | 


this Carew 


+ 


ingul a defendant’ 


-ances 


absent a claim o COME r Lrcums 


there was serious capacity 


yuld 
lty 
is 


sndant 


conse 


coercion, 


may accept his answers 


he 
y into the 
make the plea is required -- 
sane. Commentators agree 
is neither designed for 

quate ertaining mental 
Note, }2 Plead 
Standard, 1974 ye. in 


L.J. 


(Emphasis in original). 


rarding 


inguiry regarding Wojtowicz' mental state, on this 


£ 


record, was clear error, warranting vacatur or Wojtowicz' 


bd Be 


conviction. United States v. Masthers, supra: United 


States ex rel Martinez v. Thomas, supra. 


Cc. Voluntariness of the Plea 


an evidentiary hearing, Wojtowicz' slaim thé 
plea was the product of the coercion of his family, pa 


ticularly Ernest Aron, Wojtowicz' 


paramour. 
facts of the case, this claim presents a substantial 


question which may not be resolved absent an evidentiary 


hearing. 


According to the ontradicted affidavits sub- 
mitted to the Court below, Aron, as well as Wojtowicz' 
mother and wife, exerted pressure upon him to plead 
guilty, based, in part, upon counsel's promise that 
Wojtowicz would receive no more than a 10- to 15-year 


sentence. 


Wojtowicz himself alleged that the influence 
of Aron and his family was the primary motivating force 
behind his guilty plea. Indeed, the news account, sub- 


mitted to the Court below, recounted in detail the manner 


in which Aron inveigled and induced 

guilty with threats of his imminent 

Wojtowicz go to trial and receive a 

(Exhibit 11, Appendix). These fects were confirmed 

by Wojtowicz at sentencing, when he attempted to con- 
vince the Court that he acquiesced in his prior plea so 


as not (Sentence Minutes, at 15). 


Moreover, the above news 
detail the manner in which Aron was purported to have 


improperly coached Wojtowicz to properly a 


Court's Rule 11 colloquy at the plea proceedin 


nodding his head at appropriate questions. 


These facts clearly raise the chillin 

of undue influence exerted upon Wojtowicz in order to 
induce his guilty plea, in light of his weakened mental 
condition and his dependent relationship with his para- 
mour, Aron. Under these circumstances, where a 
cant likelihood exists that Wojtowicz' will was overborne 
by virtue of his mental state, and his plea was induced 
and coerced by his paramour, a substantial question as 

plea's voluntariness has been raised, which may 


an evidentiary hearina. 


a6 ¥ 


United States ex rel. Brown V. LaVallee, 


4S7 (20 €i2.), Gere; denied, 401 U.S. 942 1970) 


the contrary. In Brown, this Court held that the mere fact 


that family members exerted pressure upon the defendant to 


plead guilty did not render the resulting plea involuntary. 


"In the mouths of the prosecutor or trial judge, these 


statements might have been coercive; coming from [def fendant's] 


lawyers and his mother they were sound advice."* TI 


nited States ex rel. 


(24 Cir. 1972), cert. denied, 410 U.S. 


However, Brown makes explicitly clear that, where 


a defendant's mental competence is at issue, as here, the 


Court's consideration must be focused on a much broader 


plane. This Court stated, per Judge Lumbard, that, where 


It is interesting to contrast the Courts' attitude toward 


the use of family members to induce guilty pleas with 
their attitude toward the use of family bpp sans to induce 
out-of-court confessions. See Culombe v. Connecticut, 
367 U.S. 568, 630 (1961) (Frankfurter, ap concurring) 
"the crude chicanery of employing persons 
accused to play upon his emotions"). 


Brown and its rationale comes in for severe criticism 
from Professor Altschuler, see Altschuler, The Defense 
manana. GF 


Attornev's Role in Plea Bargaining, 84 Yale L.J. "S170; 


192-1194 (1973). 


(condemning 
intimate with an 


the atmosphere surrounding the decision to 
fraught with emotional pressures as to deprive a defen 
of his ability to reason or his competence 
rationally, any resulting plea was clearly 


424 F.2d at 460 n.4. 


This case clearly fits 

category. The facts reveal that Wojtowicz was pressured 

Aron to plead guilty out of fear his p nour would 
leave him. The decision to 
tact visit with Aron at West Street, arran 
towicz' attorney (Sentencing Minutes, at 13-14). 
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be replaced because, inter alia, he was more concerned with 
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reward for their efforts. The Court strongly condemned 
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641 (24 Cir. 1974). 


Under the unique facts of this case, the matter 


must be remanded for an evidentiary hearing on this issue. 


CONCLUSION 


For the reasons stated above, the order of the 
District Court should be reversed and the matter remanded 


for an evidentiary hearing. 
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